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Fagan: Florida's Simultaneous Death Statute

LEGISLATIVE NOTES
felt that statutory relief is called for, and have imposed such additional
liability on the examiner of titles as will protect the third party who,
unknown to the abstracter, relies to his loss on the faulty abstract. 2
Under these statutes the abstracter must post a bond, the benefits of
which go to any person who suffers loss by reliance on the abstract, thus
protecting even a party not in privity with the abstracter and, in fact,
unknown to him.
JoHN R. HoEHL

LEGISLATIVE NOTES
FLORIDA'S SIMULTANEOUS DEATH STATUTE
Florida Statutes 1941, §§731.26 and 736.05
In October, 1837, William Henry Croom, his wife and three children
perished in the well-known disaster of the steamboat Home. In determining the distribution of Croom's vast estate, which consisted largely
of personalty, the Florida court was for the first time confronted with
the problem of deciding the devolution of an estate where there was
doubt as to the order of decease of those most intimately connected with
the property., This problem is more simply illustrated by the following
hypothetical set of facts: A and B, joint tenants, are killed together in
an automobile accident. The heirs of A and the heirs of B are now in
dispute as to their respective rights to the jointly owned property. If A
predeceased B, then the heirs of B take the property; but if B predeceased A, then the heirs of A take the property. The decisions dealing
with this type of situation fall into several categories.
20KAN. GEN. STAT. c. 67, art. 2, §243 (1935), Arnold v. Barner, 91 Kan. 768, 139
Pac. 404 (1914); NEB. ComP. STAT. c. 76, art. 6, §601 (1929), Gate City Abstract
Co. v. Post, 55 Neb. 742, 76 N. W. 471 (1898); OLA. STAT. tit. 1, §1 (1941), Sackett
v. Rose, 55 Okla. 398, 154 Pac. 1177 (1916); So. DAic. CODE tit. 1, c. 1.01, §1.0107

(1939), Goldberg v. Sisseton Loan &Title Co., 24 S.D. 49, 123 N. W. 266 (1909).
'Smith v. Croom, 7 Fla. 81 (1857).
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Common Law Rule.

Florida, in the case of Smith v. Croom,2 chose

what the court referred to as the common law rule. This rule was
announced in England in 1738 in Hitchcock v. Beardsley, where it was
held that the party asserting a claim had the burden of proving that
the person under whom he claimed survived the other decedent.3 Courts
purporting to follow this rule assert that there is no presumption that
the parties died simultaneously or that either survived the other. 4 An
earlier English case, adjudicated in 1596, had decided the question purely
on the evidence. 5 In that case father and son were hanged together;
and, because someone testified that he saw the son kick after the
father's movements had ceased, it was ruled that the son survived his
father.
Roman or Civil Law Rule. Another solution is that of the Roman
or Civil Law, which raises a presumption as a matter of law from the
age, sex, and other characteristics of the parties. 6 In the Code Napoleon,
7
sections 720-723, the following proVisions are found:
"If those who perish together were under fifteen years, the
eldest shall be presumed to have survived. If they were all above
sixty, the youngest shall be presumed to have survived. If some
were under fifteen years, and others more than sixty, the former
shall be presumed to have survived.
"If those who perished together were of the age of fifteen
years complete, but less than sixty, the male is always presumed
to have survived, where there is equality of age, or the difference
which exists does not exceed one year. If they were of the same
sex, the presumption of survivorship which gives rise to succession
'Ibid.
'Hitchcock v. Beardsley, 1 West Ch. 445, 25 Eng. Rep. 1025 (1738).
'9 WIcMORE, EVIDENCE §2532 (a) (3d ed. 1940); Cedergren v. Mass Bonding Ins.
Co., 292 Fed. 5 (C.C.A. 8th 1923); Middeke v. Balder, 198 fll. 590, 64 N. E. 1002
(1902); Carpenter v. Severin, 201 Iowa 969, 204 N. W. 448 (1925); McComas v.
Wiley, 134 Md. 572, 108 Atl. 196 (1919); In re Lott, 65 Misc. 442, 121 N. Y. Supp.
1102 (1909) ; In re Gerdes Estate, 50 Misc. 88, 100 N. Y. Supp. 440 (1906).
'Broughton v. Randall, 1 Cro. Eliz. 502, Noy, 64, 74 Eng. Rep. 1032 (1596).
"FRENCH CnIv CODE 3d Bk. Title 1, Ch. 1, Arts. 720-722 (Wright, 1908).
'CODE NAPOLEON (1824) §§720-723 (Translation from Hunter). See also CAL. CODE
Civ. PRAc. §1963 (40) (Deering, 1937); In re Louck's Estate, 160 Cal. 551, 117 Pac.
673 (1911); Grand Lodge A. 0. U. W. of Washington v. Miller, 8 Cal. App. 25, 66
Pac. 22 (1908); LA. CiV. CODE ANN. §§936-939 (Dart, 1932); Succession of Langles,
105 La. 39, 29 So. 739 (1900), Comment, 12 TuLANE L. REv. 623 (1938); No. DAX.
CODE Civ. PRAc. §7963 (40), Common v. Rogers, 23 Md. 403, 21 AtI. 64 (1891).
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according to the order of nature, must be admitted; thus the
younger is presumed to have survived the elder."
Professor Wigmore says of this rule, "Some monkish jurist of the
Middle Ages must have been its composer." s
Presumption That Death Was Simultaneous. A third rule' followed
by some courts, is to presume that the parties died at the same time,
so that neither would take from the other. It has been said that
apparently none of the United States has adopted a similar rule. 9 In
actuality, however, such a rule has been followed in this country,
although not stated in so many words. After an earlier decision that
no presumption lies at all in such a situation,' 0 a New York case
decided in 1941 held: "There being no available proof of the time of
the legatee's death with relation to that of the testator, the situation will
be treated as though the Parties had died at the same instant.""- There
are cases decided in other jurisdictions to the same effect.' 2 The
Supreme Court of Kansas summarized this position accurately by saying that the courts were either presuming that the deaths took place at
the same time or, if not, that the effect is the same nonetheless.' 3
English Simultaneous Death Statute. England sought a solution to
the problem in 1925 by adopting a measure resembling the Civil Law rule.
The English statute provides:
"In all cases where, after the commencement of this act, two
or more persons have died in circumstances rendering it uncertain
which of them survived the other or others, such deaths shall
(subject to any order of the Court), for all purposes affecting the
title to property, be presumed to have occurred in order of
seniority, and accordingly the younger shall be deemed to have
survived the elder."' 4
This act has already met with difficulty. In 1945 two brothers, each
of whom left a legacy to the other, were killed together by a high
explosive bomb. Although it would be difficult to imagine that the
deaths were not simultaneous, the House of Lords, following the English
'9 WIGUORE, EVIDEN c §2532 (a) (3d ed. 1940).
'Note, 13 FoRw. L. REv. 17, 19 (1944).
"Newell v. Nichols, 12 Hun. 604, 19 N. Y. Sup. Ct. 604 (1878).
"In re Macklin's Will, 177 Misc. 432, 30 N. Y. S.2d 706 (1941).
"Garbee v. St. Louis, San Francisco Ry., 220 Mo. App. 1245, 290 S. W. 653
(1927); Supreme Council of Royal Arcanum v. Dacer, 96 Mo. App. 93, 69 S. W. 671
(1902); In re Wilbor, 20 R. 1. 126, 37 Atl. 634 (1897); Walton & Co. v. Burchel, 121
Tenn. 715, 121 S.W. 391 (1907).
v. Hallett, 23 Kan. 276, 30 Pac. 194 (1880).
"Russell
V &. ?n 91RA
"4 Law nf Prnnprt7 Art- 1029- 1; rn
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statute, held that the younger of the brothers survived the elder. Lord
Porter, in his opinion, said, "... I should be inclined to read the section,
even without the previous history, as presenting only two alternativesnamely, (1) An ability to show the order of death or (2)
uncertainty.

.

,,5
5..

Uniform Simultaneous Death Act: In order to resolve the different
views, the National Conference of Commissioners of Uniform Laws in
1938, after four years of debate, decided to recommend a Uniform
Simultaneous Death Act. 16 Twenty-eight jurisdictions thus far have
adopted the uniform law. Included among them is the state of California, a long-time proponent of the civil law rule.
The model act merely states that, where title to property depends on
priority of death and the evidence is insufficient to determine the
question, then the estate of each will be disposed of as though he
survived the other. In the case of joint tenants, the property is distributed ifithe proportion that the interest of the presumed survivor
bears to the interest of his joint tenants. Where the proceeds of insurance policies are involved, the decision is to be made as if the beneficiary predeceased the insured.
Florida Simultaneous Death Act: The Florida Probate Act contains a section substantially similar to the uniform law. The Florida
act provides:
"When there is no clear and convincing evidence of the order
in which the deaths of two or more persons occurred, no one of
such persons shall be presumed to have died first, and the estate
of each shall pass as though he had survived the other or others."' 7
(Italics supplied).
Another section of the Florida Probate Act, to the same effect except
for a slight change in wording, provides:
"Where the title to property or the devolution thereof depends
upon priority of death and there is no sufficient evidence that the
persons have died otherwise than simultaneously, the property of
each person shall be disposed of as if he had survived, except as
provided otherwise in this law."' 8 (Italics supplied).
Questions naturally suggesting themselves under the Florida statutes
"5 Hickman v. Peacey, 61 T.I.R. 489, 497, [1945] A. C. 304, 337 (H. L.).
UNIFORM LAWS ANN'. 659.

19

STAT. 1941, §731.26.
FLA. STAT. 1941, §736.05 and FLA. STAT. 1941, §736.05

"FI.A.

8
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